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Part 531-- Wage payments under the Fair Labor Standards Part S531
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Part 553--Application of the FLSA to employees of public Part S553
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SUBPART A--MATTERS OF GENERAL APPLICABILITY.
S501.101 Purpose and scope.

(a) Section 203 of the Congressional Accountability Act (CAA) provides that the rights and
protections of subsections (a)(1) and (d) of section 6, section 7, and section 12(c) of the Fair
Labor Standards Act of 1938 (FLSA) (29 U.S.C. 206(a)(1) & (d), 207, 212(c)) shall apply to
covered employees of the legislative branch of the Federal government. Section 301 of the CAA
creates the Office of Compliance as an independent office in the legislative branch for enforcing
the rights and protections of the FLSA, as applied by the CAA.

(b) The FLSA as applied by the CAA provides for minimum standards for both wages and
overtime entitlements, and delineates administrative procedures by which covered worktime
must be compensated. Included also in the FLSA are provisions related to child labor, equal pay,
and portal-to-portal activities. In addition, the FLSA exempts specified employees or groups of
employees from the application of certain of its provisions.

(c) This chapter contains the substantive regulations with respect to the FLSA that the Board of
Directors of the Office of Compliance has adopted pursuant to Sections 203(c) and 304 of the
CAA, which require that the Board promulgate regulations that are “the same as substantive
regulations promulgated by the Secretary of Labor to implement the statutory provisions referred
to in subsection (a) [of 203 of the CAA] except insofar as the Board may determine, for good
cause shown . . . that a modification of such regulations would be more effective for the
implementation of the rights and protections under this section.”
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(d) These regulations are issued by the Board of Directors, Office of Compliance, pursuant to
sections 203(c) and 304 of the CAA, which directs the Board to promulgate regulations
implementing section 203 that are “the same as substantive regulations promulgated by the
Secretary of Labor to implement the statutory provisions referred to in subsection a [of section
203 of the CAA] except insofar as the Board may determine, for good cause shown . . .that a
modification of such regulations would be more effective for the implementation of the rights
and protections under this section.” The regulations issued by the Board herein are on all matters
for which section 203 of the CAA requires a regulations to be issued. Specifically, it is the
Board's considered judgment, based on the information available to it at the time of the
promulgation of these regulations, that, with the exception of regulations adopted and set forth
herein, there are no other “substantive regulations promulgated by the Secretary of Labor to
implement the statutory provisions referred to in subsection (a) [of section 203 of the CAA].”

(e) In promulgating these regulations, the Board has made certain technical and nomenclature
changes to the regulations as promulgated by the Secretary. Such changes are intended to make
the provisions adopted accord more naturally to situations in the legislative branch. However, by
making these changes, the Board does not intend a substantive difference between these
regulations and those of the Secretary from which they are derived. Moreover, such changes, in
and of themselves, are not intended to constitute an interpretation of the regulation or of the
statutory provisions of the CAA upon which they are based.

S501.102 Definitions.
For purposes of this chapter:

(@) “CAA” means the Congressional Accountability Act of 1995 (P.L. 104-1, 109 Stat. 3, 2
U.S.C. Sec. 1301-1438).

(b) “FLSA” or “Act” means the Fair Labor Standards Act of 1938, as amended (29 U.S.C. 201 et
seq.), as applied by section 203 of the CAA to covered employees and employing offices.

(c) “Covered employee” means any employee of the Senate, including an applicant for
employment and a former employee, but shall not include an intern.

(d) “Employee of the Senate” includes any employee whose pay is disbursed by the Secretary of
the Senate, but not any such individual employed by (1) the Capitol Guide Service; (2) the
Capitol Police; (3) the Congressional Budget Office; (4) the Office of the Architect of the
Capitol; (5) the Office of the Attending Physician; (6) the Office of Compliance; or (7) the
Office of Technology Assessment.

(e) “Employing office” and “employer” mean (1) the personal office of a Senator; (2) a
committee of the Senate or a joint committee; or (3) any other office headed by a person with the
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final authority to appoint, hire, discharge, and set the terms, conditions, or privileges of the
employment of an employee of the Senate.

() “Board” means the Board of Directors of the Office of Compliance.
(g) “Office” means the Office of Compliance.

(h) Intern is an individual who (a) is performing services in an employing office as part of a
demonstrated educational plan, and (b) is appointed on a temporary basis for a period not to
exceed 12 months; provided that if an intern is appointed for a period shorter than 12 months, the
intern may be reappointed for additional periods as long as the total length of the internship does
not exceed 12 months; provided further that an intern for purposes of section 203(a)(2) of the
CAA also includes an individual who is a senior citizen appointed under S. Res. 219 (May 5,
1978, as amended by S. Res. 96, April 9, 1991), but does not include volunteers, fellows or
pages.

S501.103 Coverage.

The coverage of Section 203 of the CAA extends to any covered employee of an employing
office without regard to whether the covered employee is engaged in commerce or the
production of goods for interstate commerce and without regard to size, number of employees,
amount of business transacted, or other measure.

S501.104 Administrative authority.

(a) The Office of Compliance is authorized to administer the provisions of Section 203 of the Act
with respect to any covered employee or covered employer.

(b) The Board is authorized to promulgate substantive regulations in accordance with the
provisions of Sections 203(c) and 304 of the CAA.

S501.105 Effect of Interpretations of the Department of Labor.

(@) In administering the FLSA, the Wage and Hour Division of the Department of Labor has
issued not only substantive regulations but also interpretative bulletins. Substantive regulations
represent an exercise of statutorily-delegated lawmaking authority from the legislative branch to
an administrative agency. Generally, they are proposed in accordance with the notice-and-
comment procedures of the Administrative Procedure Act (APA), 5 U.S.C. 553. Once
promulgated, such regulations are considered to have the force and effect of law, unless set aside
upon judicial review as arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law. See Batterton v. Francis, 432 U.S. 416, 425 n. 9 (1977). See also 29 C.F.R.
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Sec. 790.17(b) (1994). Unlike substantive regulations, interpretative statements, including
bulletins and other releases of the Wage and Hour Division, are not issued pursuant to the
provisions of the APA and may not have the force and effect of law. Rather, they may only
constitute official interpretations of the Department of Labor with respect to the meaning and
application of the minimum wage, maximum hour, and overtime pay requirements of the FLSA.
See 29 C.F.R. 790.17(c) (citing Final Report of the Attorney General's Committee on
Administrative Procedure, Senate Document No. 8, 77th Cong., 1st Sess., at p. 27 (1941)). The
purpose of such statements is to make available in one place the interpretations of the FLSA
which will guide the Secretary of Labor and the Wage and Hour Administrator in the
performance of their duties unless and until they are otherwise directed by authoritative decisions
of the courts or conclude, upon reexamination of an interpretation, that it is incorrect. The
Supreme Court has observed: “[T]he rulings, interpretations and opinions of the Administrator
under this Act, while not controlling upon the courts by reason of their authority, do constitute a
body of experience and informed judgment to which courts and litigants may properly resort for
guidance. The weight of such a judgment in a particular case will depend upon the thoroughness
evident in the consideration, the validity of its reasoning, its consistency with earlier and later
pronouncements, and all those factors which give it power to persuade, if lacking power to
control.” Skidmore v. Swift, 323 U.S. 134, 140 (1944).

(b) Section 203(c) of the CAA provides that the substantive regulations implementing Section
203 of the CAA shall be “the same as substantive regulations promulgated by the Secretary of
Labor' except where the Board finds, for good cause shown, that a modification would more
effectively implement the rights and protections established by the FLSA. Thus, the CAA by its
terms does not mandate that the Board adopt the interpretative statements of the Department of
Labor or its Wage and Hour Division. The Board is thus not adopting such statements as part of
its substantive regulations.

S501.106 Application of the Portal-to-Portal Act of 1947.

(a) Consistent with Section 225 of the CAA, the Portal to Portal Act (PPA), 29 U.S.C. 216 and
251 et seq., is applicable in defining and delimiting the rights and protections of the FLSA that
are prescribed by the CAA. Section 10 of the PPA, 29 U.S.C. Sec. 259, provides in pertinent
part:

“[N]o employer shall be subject to any liability or punishment for or on account of the failure of
the employer to pay minimum wages or overtime compensation under the Fair Labor Standards
Act of 1938, as amended, . . . if he pleads and proves that the act or omission complained of was
in good faith in conformity with and reliance on any written administrative regulation, order,
ruling, approval or interpretation of [the Administrator of the Wage and Hour Division of the
Department of Labor] . . . or any administrative practice or enforcement policy of such agency
with respect to the class of employers to which he belonged. Such a defense, if established shall
be a bar to the action or proceeding, notwithstanding that after such act or omission, such



Fair Labor Standards and the Minimum Wage (Senate)

administrative regulation, order, ruling, approval, interpretation, practice or enforcement policy
is modified or rescinded or is determined by judicial authority to be invalid or of no legal effect.”

(b) In defending any action or proceeding based on any act or omission arising out of section 203
of the CAA, an employing office may satisfy the standards set forth in subsection (a) by pleading
and proving good faith reliance upon any written administrative regulation, order, ruling,
approval or interpretation, of the Administrator of the Wage and Hour Division of the
Department of Labor: Provided, that such regulation, order, ruling approval or interpretation had

not been superseded at the time of reliance by any regulation, order, decision, or ruling of the
Board or the courts.

PART S531--WAGE PAYMENTS UNDER THE FAIR LABOR STANDARDS ACT OF
1938

SUBPART A--Preliminary Matters

Sec.

S531.00 Corresponding section table of the FLSA regulations of the Labor Department and
the CAA regulations of the Office of Compliance.

S531.1 Definitions.
S531.2 Purpose and scope.

Subpart B--Determinations of “Reasonable Cost;” Effects of Collective Bargaining
Agreements

S531.3 General determinations of “reasonable cost™.

S531.6 Effects of collective bargaining agreements.

SUBPART A--PRELIMINARY MATTERS.

S531.00 Corresponding section table of the FLSA regulations of the Labor Department and
the CAA regulations of the Office of Compliance.

The following table lists the sections of the Secretary of Labor Regulations at Title 29 of the
Code of Federal Regulations under the FLSA with the corresponding sections of the Office of
Compliance (OC) Regulations under Section 203 of the CAA:
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Secretary of Labor Requlations OC Requlations
531.1 Definitions S531.1
531.2 Purpose and scope S531.2
531.3 General determinations of “reasonable cost” S531.3
531.6 Effects of collective bargaining agreements S531.6

S531.1 Definitions.

(a) “Administrator” means the Administrator of the Wage and Hour Division or his authorized
representative. The Secretary of Labor has delegated to the Administrator the functions vested in
him under section 3(m) of the Act.

(b) “Act” means the Fair Labor Standards Act of 1938, as amended.

S531.2 Purpose and scope.

(a) Section 3(m) of the Act defines the term “wage” to include the “reasonable cost”, as
determined by the Secretary of Labor, to an employer of furnishing any employee with board,
lodging, or other facilities, if such board, lodging, or other facilities are customarily furnished by
the employer to his employees. In addition, section 3(m) gives the Secretary authority to
determine the “fair value.” of such facilities on the basis of average cost to the employer or to
groups of employers similarly situated, on average value to groups of employees, or other
appropriate measures of “fair value.” Whenever so determined and when applicable and
pertinent, the “fair value” of the facilities involved shall be includable as part of “wages” instead
of the actual measure of the costs of those facilities. The section provides, however, that the cost
of board, lodging, or other facilities shall not be included as part of “wages” if excluded
therefrom by a bona fide collective bargaining agreement. Section 3(m) also provides a method
for determining the wage of a tipped employee.

(b) This part 531 contains any determinations made as to the “reasonable cost” and “fair value”
of board, lodging, or other facilities having general application.

SUBPART B--DETERMINATIONS OF “REASONABLE COST” AND “FAIR VALUE”;
EFFECTS OF COLLECTIVE BARGAINING AGREEMENTS

S531.3 General determinations of “reasonable cost.”

() The term “reasonable cost” as used in section 3(m) of the Act is hereby determined to be not

more than the actual cost to the employer of the board, lodging, or other facilities customarily
furnished by him to his employees.
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(b) Reasonable cost does not include a profit to the employer or to any affiliated person.

(c) The reasonable cost to the employer of furnishing the employee with board, lodging, or other
facilities (including housing) is the cost of operation and maintenance including adequate
depreciation plus a reasonable allowance (not more than 5 1/2 percent) for interest on the
depreciated amount of capital invested by the employer: Provided, That if the total so computed
is more than the fair rental value (or the fair price of the commaodities or facilities offered for
sale), the fair rental value (or the fair price of the commodities or facilities offered for sale) shall
be the reasonable cost. The cost of operation and maintenance, the rate of depreciation, and the
depreciated amount of capital invested by the employer shall be those arrived at under good
accounting practices. As used in this paragraph, the term “good accounting practices” does not
include accounting practices which have been rejected by the Internal Revenue Service for tax
purposes, and the term depreciation includes obsolescence.

(d) (1) The cost of furnishing “facilities” found by the Administrator to be primarily for the
benefit or convenience of the employer will not be recognized as reasonable and may not
therefore be included in computing wages.

(2) The following is a list of facilities found by the Administrator to be primarily for the
benefit of convenience of the employer. The list is intended to be illustrative rather than
exclusive:

(i) Tools of the trade and other materials and services incidental to carrying on
the employer's business;

(ii) the cost of any construction by and for the employer;

(iii) the cost of uniforms and of their laundering, where the nature of the

business requires the employee to wear a uniform.
S531.6 Effects of collective bargaining agreements.
(a) The cost of board, lodging, or other facilities shall not be included as part of the wage paid to
any employee to the extent it is excluded therefrom under the terms of a bona fide collective
bargaining agreement applicable to the particular employee.
(b) A collective bargaining agreement shall be deemed to be “bona fide” when pursuant to the

provisions of section 7(b)(1) or 7(b)(2) of the FLSA it is made with the certified representative of
the employees under the provisions of the CAA.
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PART S541--DEFINING AND DELIMITING THE TERMS “BONA FIDE
EXECUTIVE,” “ADMINISTRATIVE,” OR “PROFESSIONAL” CAPACITY
(INCLUDING ANY EMPLOYEE EMPLOYED IN THE CAPACITY OF ACADEMIC
ADMINISTRATIVE PERSONNEL OR TEACHER IN SECONDARY SCHOOL).
Subpart A--General Regulations

Sec.

S541.00 Corresponding section table of the FLSA regulations of the Labor Department and
the CAA regulations of the Office of Compliance.

S541.01 Application of the exemptions of section 13(a)(1) of the FLSA.
S541.1 Executive.

S541.2 Administrative.

S541.3 Professional.

S541.5b Equal pay provisions of section 6(d) of the FLSA as applied by the CAA extend to
executive, administrative, and professional employees.

S541.5d Special provisions applicable to employees of public agencies.

SUBPART A--GENERAL REGULATIONS

S541.00 Corresponding section table of the FLSA regulations of the Labor Department and
the CAA regulations of the Office of Compliance.

The following table lists the sections of the Secretary of Labor Regulations at Title 29 of the
Code of Federal Regulations under the FLSA with the corresponding sections of the Office of
Compliance (OC) Regulations under Section 203 of the CAA:

Secretary of Labor Regulations OC Regulations
541.1 Executive S541.1

541.2 Administrative S541.2

541.3 Professional S541.3

541.5b Equal pay provisions of section 6(d) of the FLSA S541.5b

apply to executive, administrative, and professional

employees
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541.5d Special provisions applicable to employees of public S541.5d
agencies

S541.01 Application of the exemptions of section 13(a)(1) of the FLSA.

(a) Section 13(a)(1) of the FLSA, which provides certain exemptions for employees employed in
a bona fide executive, administrative, or professional capacity (including any employee
employed in the capacity of academic administrative personnel or teacher in a secondary school),
applies to covered employees by virtue of Section 225(f)(1) of the CAA.

(b) The substantive regulations set forth in this part are promulgated under the authority of
sections 203(c) and 304 of the CAA, which require that such regulations be the same as the
substantive regulations promulgated by the Secretary of Labor except where the Board
determines for good cause shown that modifications would be more effective for the
implementation of the rights and protections under 203.

S541.1 Executive.

The term “employee employed in a bona fide executive * * * capacity” in section 13(a) (1) of the
FLSA as applied by the CAA shall mean any employee:

(a) Whose primary duty consists of the management of an employing office in which he is
employed or of a customarily recognized department of subdivision thereof; and

(b) Who customarily and regularly directs the work of two or more other employees therein; and

(c) Who has the authority to hire or fire other employees or whose suggestions and
recommendations as to the hiring or firing and as to the advancement and promotion or any other
change of status of other employees will be given particular weight; and

(d) Who customarily and regularly exercises discretionary powers; and

(e) Who does not devote more than 20 percent, or, in the case of an employee of a retail or
service establishment who does not devote as much as 40 percent, of his hours of work in the
workweek to activities which are not directly and closely related to the performance of the work
described in paragraphs (a) through (d) of this section: Provided, That this paragraph shall not
apply in the case of an employee who is in sole charge of an independent establishment or a
physically separated branch establishment; and

(f) Who is compensated for his services on a salary basis at a rate of not less than $155 per week,

exclusive of board, lodging or other facilities: Provided, That an employee who is compensated
on a salary basis at a rate of not less than $250 per week, exclusive of board, lodging or other
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