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EXECUTIVE SUMMARY

Section 230 of the Congressiona Accountability Act of 1995 (CAA) mandates a study of the
application of the laws listed in section 230(b) to the General Accounting Office (GAO),
Government Printing Office (GPO) and Library of Congress (the Library) (referred to collectively
asthe instrumentalities). Originally, section 230 directed the Administrative Conference of the
United States (ACUS) to conduct the study but, in connection with the dissolution of ACUS in
November of 1995, the law was amended to transfer responsibility for the study to the Board of
Directors of the Office of Compliance.?

The study is organized into three sections which, as required by section 230(a), review the
application of laws, regulations, and procedures to each instrumentality and, as required under
section 230(c), evaluate whether these rights, protections, and procedures (including
administrative and judicial relief) are “comprehensive and effective.” Because the CAA does not
define the phrase “ comprehensive and effective,” the Board has found guidance in two other
sections of the statute, as well as the legidlative history, in determining what the phrase
“comprehensive and effective” should be understood to mean. These sources all use the CAA as
their benchmark, suggesting that “ comprehensive and effective” in the section 230 context is also
best understood in comparison to the CAA.

Section 505 of the CAA directs the Judicial Conference of the United States to report on the
application to the judicial branch of the eleven laws made applicable by the CAA, and to include
any recommendations to grant to employees of the judicia branch rights, protections, procedures,
and relief under those laws “that are comparable to those available to employeesin the legidative
branch under [the CAA].”® This direction suggests a statutory interest in parity in the application
of the eleven laws to agenciesin the legidative and in the judicial branches. Additionally, section
102(b)(2) requires the Board to report on whether other provisions of laws relating to
employment and public access, in addition to those incorporated into the CAA, should be made
applicable to the legidative branch. That the CAA separately requires the Board to make
proposals about extensions of the CAA suggests that, for these purposes, the CAA isthe
appropriate point of comparison.

The legidative history of section 230 also suggests using the CAA as the reference point. The
section-by-section analysis placed in the record by Senator Grassey on behalf of himself and

1 2U.S.C. 1371
2 Pub. L. No. 104-53, section 309, 109 Stat. 538 (November 19, 1995).

¥ 2U.SC.1434.



Senator Lieberman makes clear their expectation that the report would use the CAA to evaluate
comprehensiveness and effectiveness: “This study should evauate not only the extent to which
employees are provided the rights and protections of the laws made applicable to Congressin this
act. But also whether they are as comprehensive and effective as those provided under this act.”*
Similar views were expressed by committees of the House and Senate during the 103rd Congress
in reports on bills similar to the CAA.?  Accordingly, for purposes of this 230(b) study, the Board
has interpreted the phrase “ comprehensive and effective’ to mean comprehensive and effective
when compared with the rights, protections, procedures, and relief afforded under the CAA.

In evaluating the comprehensiveness and effectiveness of the rights, protections and procedures
available to the instrumentalities, the Board reviewed the following key aspects of the current
statutory and regulatory regimes: (1) the nature of the substantive rights and protections afforded
to employees, both as guaranteed by statute and as applied by rules and regulations; (2) the
adequacy of administrative processes, including: (a) adequate enforcement mechanisms for
monitoring compliance and detecting and correcting violations, and (b) a fair and independent
mechanism for informally resolving or, if necessary, investigating, adjudicating, and appealing
disputes; (3) the availability and adequacy of judicia processes and relief; and (4) the adequacy of
any process for issuing substantive regulations specific to an instrumentality, including proposa
and adoption by an independent regulatory authority under appropriate statutory criteria. The
Board's purpose in doing so isto fully explicate the issues of concern in section 230(c).

Section 230(c) also states that the study should “include recommendations for any improvements
in regulations or legidlation, including proposed regulatory or legidative language.” Section
230(c) originally required ACUS to “prepare and complete the study and recommendations’ and
then “submit the study and recommendations to the Board.”® The Board, in turn, was to
“transmit such study and recommendations (with the Board's comments)” to the instrumentalities
and the Congress.* Thus, the Board' s role as commentator was, quite literally, parenthetical.
After the dissolution of ACUS, Congress transferred the responsibility for conducting the study
and making recommendations from ACUS to the Board. The Board' sinstitutional role,
functions, and resources are vastly different from those of ACUS and, therefore, these differences
must necessarily reshape the contours of the study.

For example, the chief function of ACUS, an advisory committee with a broad membership of

1 141 Cong. Rec. S627 (daily ed. Jan. 9, 1995).

House Committee on House Administration, Report to accompany H.R. 4822, H.R. Rep. No.
103-650 Part 2, 103d Cong., 2d Sess. 19 (1994); Senate Committee on Governmental Affairs,
Report to accompany H.R. 4822, S. Rep. No. 103-397, 103d Cong., 2d Sess. 26 (1994).

3 2U.S.C. 1371(d)(1).
4 2U.S.C.1371(d)(2).



representatives from federal administrative agencies and the private sector, was to study
administrative agencies and recommend improvements in their procedures. In contrast, the chief
functions of the five-member Board are to issue legally binding regulations and to adjudicate
disputes cognizable under the CAA.* With this transfer of authority, the Board is now called
upon to make determinations as to what changes would constitute “improvements’ in the
statutory schemes governing the instrumentalities.

Such determinations would be made comparing the studied statutory and regulatory regimes with
the regime established by the CAA. However, for the Board to issue recommendations as to the
relative merits of the CAA or the statutory schemes in place at the instrumentalities at this early
stage of its administration of the Act would be premature. Section 102(b) isinstructive in this
context. There, the Congress requires the Board to conduct a biennial review of federal
employment law and “to report, with respect to provisions inapplicable to the legidative branch,
whether such provisions should be made applicable to the legidative branch.”>  The Board notes
in its 102(b) report that the ongoing nature of the 102(b) reporting requirement argues for
accomplishing statutory change on an incremental basis as the Board gains rulemaking and
adjudicatory experience.

Because the Board reads its statutory mandate in the 102(b) study asinforming its 230 study
mandate, the Board has determined that its recommendations for change in the section 230 study
should likewise proceed incrementally. Therefore, in the time available, consistent with executing
its considerable rulemaking responsibilitiesin itsfirst year of operation, the Board has gathered all
the pertinent facts, eicited comments from interested parties, performed a searching analysis and
come to conclusions as to comprehensiveness and effectiveness. The Board’s conclusions, which
follow, will be the foundation for recommendations for change, if the Congress wishes the Board
to proceed in either afurther 230 study or in a future 102(b) report.

CONCLUSIONS

Overall

On the basis of the foregoing review and evaluation, the Board concludes that, overall, the rights,
protections, procedures and relief afforded to employees at the GAO, the GPO and the Library
under the twelve laws listed in section 230(b) are, in general, comprehensive and effective when
compared to those afforded other legidative branch employees covered under the CAA. The
rights, protections, procedures and relief applicable to the three instrumentalities are different in
some respects from those afforded under the CAA, in part because employment at the
instrumentalities is governed either directly under civil service statutes and regulations or under

1 Seesections 301, 304, 406 of the CAA, 2 U.S.C. 1381, 1384, 1406.
2 2U.S.C. 1302(b)(2)(B).



laws and regulations modeled on civil service law. The comments from employees at the
instrumentalities generally supported the retention or further application of civil service-type
protections, rather than substantial replacement of existing protections with the CAA.

The CAA will extend rights and protections to fill most remaining gaps in coverage at the three
instrumentalities, effective one year after this study is transmitted to Congress. However, certain
gaps in coverage of GPO employees will remain because GPO is not covered under certain CAA
provisions that will apply to GAO and the Library.

Substantive Rights

The Board found that the substantive provisions applicable at the instrumentalities are, in most
respects, the same as, or similar to, those made applicable by the CAA and are at least as
protective of employees. Moreover, at al three instrumentalities, employees have civil service
protections that are outside the scope of the CAA. In certain areas, however, gaps in coverage
were identified; for example, employees at GPO are not covered under either the Worker
Adjustment and Retraining Notification Act or the Employee Polygraph Protection Act, and the
CAA does not extend that protection to them in the future. And, the instrumentalities, like federal
agencies generally, are authorized to allow employees to take compensatory time off instead of
receiving overtime pay under awider range of circumstances than is authorized under the CAA.

Adequacy of Adminigtrative Processes

Conclusions with respect to the adequacy of administrative processes are more complicated.
Congressiona decisions made over many years in different statutes subject the instrumentalities to
the authorities of certain executive branch agencies with respect to certain laws, but exempt them
from executive branch authority with respect to others. The exemptions, which vary from one
instrumentality to another, appear intended to preserve separation between legidative branch and
executive branch functions and, in the case of GAO, to prevent conflicts that could arise from
being regulated by the same civil service agenciesthat it audits. The CAA will establish additional
avenues for administrative enforcement and relief by granting the Office of Compliance certain
authorities in the areas of occupational safety and health and several other kinds of matters
effective one year after transmittal of this study, applicable to GAO and the Library, but not to
GPO.

The result is a patchwork of coverages and exemptions from the procedures afforded under civil
service law and the authority of executive branch agencies, and from the procedures afforded
under the CAA and the authority of the Office of Compliance. The procedural regimes at the
three instrumentalities differ from one another, are different from the CAA, and are different from
that in the executive branch. While it is difficult to make normative judgments about these
differences, the multiplicity of regulatory schemes means that, in some cases, employees have
more procedural options available, and in some cases, fewer. Additional procedural steps may
afford opportunities to employees in some cases, but may also be more time-consuming and
inefficient. Furthermore, the remaining exemptions from the authority of both executive branch
agencies and the Office of Compliance leave gapsin the rights of employees at the
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instrumentalities to have their complaints resolved through an administrative process external to,
and independent from, the employing agency -- one of the key elements of comprehensiveness and
effectiveness that is guaranteed by the CAA.

For example, Library employees may pursue a complaint of discrimination through procedures
administered by the instrumentaity, but if the Librarian of Congress denies the complaint, the
employees have no right of appeal to the Equal Employment Opportunity Commission or any
other administrative authority. In contrast, legidative branch employees covered by the CAA may
pursue complaints of discrimination through administrative adjudication administered by the
Office of Compliance with appeal to its Board of Directors. The Office of Compliance is an
independent office external to, and independent from, the House or Senate or any covered
instrumentality.

Adequacy of Judicial Processes and Relief

Judicia processes and relief are more limited at the instrumentalities than under the CAA, because
civil service laws do not generally afford judicial remedies to the same extent asthe CAA. The
CAA will reduce this discrepancy by extending a private right of action for violations of severa
laws (the Family and Medical Leave Act, the Worker Adjustment and Retraining Notification Act,
the Uniformed Services Employment and Reemployment Rights Act, and the Employee Polygraph
Protection Act), to employees of GAO and the Library, though not of GPO, effective as of one
year after transmittal of this study.

In certain other respects, however, the available judicia processes and relief will remain more
limited at all three instrumentalities. For example, while employees under the CAA may request a
jury trial in any situation where a private sector employee could do so, civil service laws
applicable at the instrumentalities arguably authorize jury trials only in cases under Title VIl or the
Americans with Disabilities Act.

Adoption of Substantive Regulations

Instrumentalities in certain instances also have significant latitude to establish (and limit)
substantive rights for their own employees. For example, in issuing an order to establish its labor-
management program, GAO included limits on appropriate bargaining units and on the scope of
bargaining that are more restrictive than the provisionsin either the civil service statute governing
labor-management relations in the federal service or the regulations adopted by the Board based
on Federal Labor Relations Authority regulations. In this respect, substantive regulations are not
proposed and adopted by an independent regulatory authority, which is an important element of
the statutory scheme of the CAA.

These and additional conclusions are further explained at the end of the study sections on each of
the three instrumentalities.



The analysis and conclusionsin this study are being made solely for the purposes set forth in
section 230 of the Congressional Accountability Act. Nothing in this study isintended or
should be construed as a definitive interpretation of any factual or legal question by the Office
of Compliance or its Board of Directors.

The Board of Directors of the Office of Compliance gratefully acknowledges the
contributions of Lawrence B. Novey, who directed this study.
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INTRODUCTION

Section 230 of the Congressiona Accountability Act of 1995 (CAA) directs the Board of
Directors (Board) of the Office of Compliance to conduct this study of the application of certain
employment and antidiscrimination laws to the General Accounting Office (GAO), the
Government Printing Office (GPO), and the Library of Congress (the Library). Section 230
requires the study, including recommendations, be prepared and transmitted to each of these
instrumentalities and to the Congress by December 31, 1996.

Background

The CAA, thefirst law passed by the 104th Congress, applies eleven labor, employment and
public access laws to the House of Representatives, the Senate, and the instrumentalities of the
legidative branch. The laws made applicable by the CAA provide rights and protectionsin the
areas of: employment discrimination (race, color, religion, sex, national origin, age, disability),
overtime pay, minimum wage, and child labor, family and medical leave, occupationa health and
safety, labor-management relations, employee notification in case of office or plant closings or
mass layoffs, employment and reemployment rights for those in the uniformed services, employee
polygraph protection, and discrimination on the basis of disability in the provision of public
services and public accommodations.

Statutory Mandate for the Study

Even before enactment of the CAA, legal rights and protections in many of these areas had
applied to the three largest Congressional instrumentalities— GAO, GPO, and the Library. The
CAA made certain modifications in the laws that already apply at these instrumentalities, and
mandated a study of the laws, regulations, and procedures applicable to these instrumentalities
and their employees.

Asoriginally enacted, the CAA directed the Administrative Conference of the United States
(ACUY) to conduct and submit the study to the Board, which would then transmit it, together
with the Board’s comments, to the Congress and the instrumentalities by December 31, 1996.
However, Congress amended the CAA in November 1995 to transfer responsibility for
conducting the study from ACUS to the Board.*

L aws Specified for Study

The eleven laws that the CAA makes applicable are listed in the following chart, organized by the
subject matter of the law. Since certain of the laws address more than one subject matter,
different portions of these laws are entered separately on the chart.

! Section 309 of the Legidlative Branch Appropriations Act, 1996, Pub. L. No. 104-53, 109
Stat. 538 (Nov. 19, 1995). The amendment was made effective if and when ACUS should
cease to exist. When ACUS was dissolved in November of 1995, the Board became
responsible for conducting the study.
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|| LAWSMADE APPLICABLE BY THE CAA ||

Abbreviation Law Subject of Law
EMPLOYMENT DISCRIMINATION
Title VI Title VII of the Civil Rights Act of 1964 Prohibits discrimination in employment
(42 U.S.C. 2000e et seq.) because of race, color, religion, sex, or
national origin.
ADEA Age Discrimination in Employment Act of Prohibits employment discrimination against
1967 (29 U.S.C. 621 et seq.) persons 40 years of age and over .
ADA Title | of the Americans With Disabilities Prohibits employment discrimination against
(employment | Act of 1990 (42 U.S.C. 12101 et seq.) qualified individuals with disahilities.
provisions)
Rehahili- Rehabilitation Act of 1973 (29 U.S.C. 701 | Prohibits employment discrimination on the
tation Act et seq.) basis of handicapping condition.
EPA Equal Pay Act (part of the FLSA) Prohibits pay discrimination on the basis of
(29 U.S.C. 206(d)) Sex.
EMPLOYEE BENEFITS, LABOR, HEALTH AND SAFETY
FLSA Fair Labor Standards Act of 1938 (29 Governs overtime pay, minimum wage, and
U.S.C. 201 et s=q.) child labor protection.
FMLA Family and Medical Leave Act of 1993 (29 | Entitles eligible employees to take leave for
(title 29 U.S.C. 2611 et seq.) certain family and medical reasons.
provisions)
OSHA Occupational Safety and Health Act of Protects the safety and health of employees
1970 (29 U.S.C. 651 et seq.) from physical, chemical, and other hazardsin
their places of employment.
Chapter 71 Federd Service Labor-Management Entitlesindividualsto form, join, or assist a
Relations statute (5 U.S.C. chapter 71) labor organization, or to refrain from such
activity, and to collectively bargain.
WARN Act Worker Adjustment and Retraining Provides certain employees with notice in
Notification Act (29 U.S.C. 2101 et seq.) advance of office or plant closings or mass
layoffs.
USERRA Section 2 of the Uniformed Services Protects job rights of individuals who serve
Employment and Reemployment Rights in the military and other uniformed services.
Act of 1994 (38 U.S.C. chapter 43)
EPPA Employee Polygraph Protection Act of Restricts use of “lie detector” tests by
1988 (29 U.S.C. 2001et seq.) employers.
DISCRIMINATION ON THE BASISOF DISABILITY IN PROVIDING
PUBLIC SERVICESAND PUBLIC ACCOMMODATIONS
ADA (public | Titlesll and Il of the Americans With Prohibits discrimination againgt qualified
access Disahilities Act of 1990 (42 U.S.C. 12131 | individuals with disabilitiesin the provision
provisions) et seq.) of public services and accommodations.
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In addition to the laws that the CAA makes applicable, section 230 also requires study of certain
provisions of civil service law and the GAO Personnel Act, which may apply, supplement, or
affect the rights and protections under the laws made applicable by the CAA. Theselaws are
listed in the following chart.

|| OTHER RELATED LAWS ||

5 provisions)

Family and Medica Leave (5 U.S.C.
6381 et seq.), enacted by the FMLA

Abbreviation Law Subject of Law

“Prohibited Section of civil servicelaw on Prohibits certain employment practices,

Personnel Prohibited Personnel Practices (5 including unlawful discrimination on the basis

Practices” U.S.C. 2302) of race, color, religion, sex, nationa origin,

provisions age, or handicapping condition, and retaliation
for “whistleblowing” or for exercising appeal
rights.

FMLA (titte | Subchapter of civil servicelaw on Entitles eligible employees to take leave for

certain family and medical reasons.

Act of 1980 (31 U.S.C. 731 et seq.)

“Premium Subchapter of civil servicelaw on Provides for overtime pay in addition to that
Pay” Premium Pay (5 U.S.C. 5541 et seq.) under the FLSA, and provides certain
provisions exceptions to the requirements of the FLSA.
“Safety Section of civil service law on Safety Requires the establishment of certain safety
Programs’ Programs (5 U.S.C. 7902) programs.

provisions

GAOPA Genera Accounting Office Personnel Requires a personnel management system at

GAO, and establishes responsihilities and
procedures for implementing the rights and
protections under several employment laws.

Collection of Information
To compile the information needed in this study, the Board conducted a process of outreach and
data collection and received full cooperation and assistance from the instrumentalities and their
representatives, unions and other employee organizations, and individual employees.

Materials Collected by the Administrative Conference
Before responsibility for conducting the study was transferred to the Board in November of 1995,
ACUS had begun the task of collecting the materials and information necessary for the study.
The materials collected by ACUS included materials provided by the instrumentalities and an
employee union describing the applicable laws, regulations, and procedures, and suggesting topics
that should be emphasized in the study. When the Board assumed responsibility for the study,
ACUS transferred these materials to the Office of Compliance.




Notice of Request for Information

On May 2, 1996, the Office of Compliance issued a Notice of Request for Information. This
Notice described the nature and scope of the study, and requested that the three instrumentalities,
their employees and employee representatives, and persons who use public services and public
accommodations at the instrumentalities, as well as any other interested persons, provide
information helpful to the Board in conducting the study.

The Notice (a copy of which is set forth in Appendix B) was sent to GAO, GPO, and the Library,
to each union at GPA and the Library, and to each employee council a GAO. Included with the
letters to these instrumentalities and organizations were copies of a poster summarizing the
contents of the Notice and inviting interested persons to provide information for the study and to
contact the Office of Compliance if further information was needed, which was circulated and
posted at GAO and GPO and published in the Library Gazette, which iswidely circulated at the
Library. Because the coverage of ADA titles |l and 111 includes non-employees who use public
services and public accommodations, the Notice was also sent to several organizations with an
interest in the accessibility of public services and public accommodations to persons with
disabilities.

Consultations and M eetings

In response to the Notice of Request for Information, numerous calls were received from
individual employees, unions, other employee organizations, and lawyers representing individual
employees asking for further information, and meetings were held with those who requested
meetings. Although a better understanding of the nature of employment at the instrumentalities
was gained in these conversations and meetings, only the information and comments received in
writing were included in the record upon which the study is based.

Each instrumentality chose to designate its General Counsdl as the principal contact point for the
study, and conversations and meetings were held with the General Counsel and other officials and
staff within the instrumentalities to ascertain the instrumentalities’ views as to what laws,
regulations, and procedures are applicable, and to obtain copies of the regulations and procedures
issued internally by the instrumentalities by which they apply and enforce the laws. These
meetings and discussions provided useful insight and understanding, but, again, only the
information and comments received in writing were included in the record upon which the study is
based. Furthermore, in several instances, inquiries made in conducting the study prompted the
instrumentalities to conclude that their regulations and procedures should be modified or updated,
or that the timing of a planned modification or update in those regulations and procedures should
be accelerated.

Materials Received

Submissions were received from the management of the instrumentalities, unions or other
employee organizations, and individual employees. In total, 42 different commenters provided
submissions — 15 different management officials at the instrumentalities, 9 unions and other



employee organizations, 17 individual employees, and one outside organization interested in
public accessibility by persons with disabilities.

Disclosure of Initial Submissions and Notice of Opportunity to Respond

In mid-October, letters were sent to the instrumentalities, employee unions and other employee
organizations, and organizations interested in accessibility to persons with disabilities
instrumentalities, notifying them that the materials submitted for the study were available for
public inspection, and inviting interested persons to submit, by November 15, 1996, any
comments or materials in response to the earlier submissions. Additional submissions were
received in response to this notice.

Public Documents

Materials submitted to the Office of Compliance for usein this study are available for inspection
and copying upon request by any member of the public. However, the identity of individual
employees who provided submissions for the study will be kept confidential. A summary of all
comments received is provided in Appendix C.

Contents and Organization of the Study

The study is divided into three sections, one for each instrumentality. Each section first reviews
the application of the laws at the instrumentality. Thisreview is organized on alaw-by-law basis,
with anti-discrimination laws grouped together. The review includes the substantive rights
afforded by statute and regulations and the administrative and judicial processes and enforcement
mechanisms available for resolving disputes, remedying violations, and assuring compliance.

Asrequired by section 230(c) of the CAA, the study evaluates “whether the rights, protections,
and procedures, including administrative and judicia relief,” are “comprehensive and effective.”
To conduct this evaluation, the study compares the rights, protections, and procedures at each of
the instrumentalities with the corresponding rights, protections, and procedures afforded to
covered employees under the CAA.

In making these comparisons, the study reviews key aspects of the current statutory and
regulatory regimes:

@ the substantive rights and protections afforded to employees, both as guaranteed
by statute and as applied by rules and regulations;

(b) the adequacy of administrative processes, including: (i) adequate enforcement
mechanisms for monitoring compliance and detecting and correcting violations,
and (ii) afair and independent mechanism for informally resolving or, if necessary,
investigating, adjudicating, and appealing disputes;

(c) the availability and adequacy of judicia processes and relief; and



(d) the adequacy of any process for issuing substantive regulations specific to an
instrumentality, including proposal and adoption by an independent regulatory
authority under appropriate statutory criteria.

The study includes brief descriptions of the comments received that are relevant to the
evaluations.

Futur e-Effective Changes Under the CAA

Several provisions of the CAA are to become effective at the instrumentalities one year after this
study is transmitted to Congress. (i) GAO and the Library are included under the CAA provisions
that apply the rights and protections of EPPA, WARN, USERRA, and OSHA; (ii) GAO and the
Library are removed from coverage by the Title 5 provisions of the FMLA, which ordinarily apply
in the Federal civil service, and are placed under the coverage of the Title 29 FMLA provisions,
which ordinarily apply in the private sector; and (iii) the remedies and procedures in section 717
of Title VII* will apply for claims under public access provisions of the ADA with respect to any
of the three instrumentalities. To enable Congress to review these delayed statutory provisions
during the year after the study is transmitted, the study includes evaluation of these statutory
provisions with delayed effective dates.

Finally, at the end of each of the three sections of the study, the Board sets forth its conclusions
drawn from the evaluation of rights, protections, and procedures at the instrumentalities.

! 29 U.S.C. 2000e-16.



GENERAL ACCOUNTING OFFICE

OVERVIEW

Section 230 of the CAA directs a study of the application of the laws listed in section 230(b) of
the Congressional Accountability Act (CAA) to, among others, the General Accounting Office
(GAO) and itsemployees.* The study isto “evaluate whether the rights, protections, and
procedures, including administrative and judicial relief,” are “comprehensive and effective,” and to
“include recommendations for any improvements in regulations or legidation.”? Section 230(b) of
the CAA lists the eleven laws made applicable by the CAA to “covered” legidative branch
employees and adds, for study, the General Accounting Office Personnel Act of 1980 (GAOPA).

In this section on GAO, the Board first reviews the rights, protections, procedures, and relief
afforded to GAO employees under the GAOPA. The GAOPA provisions on discrimination,
labor-management relations, and notification to employees affected by reduction in force (RIF)
are discussed in the separate sub-sections on Title VII of the Civil Rights Act of 1964 (Title V1),
Age Discrimination in Employment Act of 1967 (ADEA), Americans with Disibilities Act of 1990
(ADA), Chapter 71 of title 5, United States Code, relating to Federal Service Labor-Management
Relations (Chapter 71) and Worker Adjustment and Retraining Notification Act (WARN). The
GAOPA does not expressly address the remaining CAA laws -- Fair Labor Standards Act of 1938
(FLSA), Family and Medical Leave Act of 1963 (FMLA), Uniformed Services Employment and
Reemployment Act of 1994 (USERRA), Employee Polygraph Protection Act of 1988 (EPPA),
Occupationa Safety and Health Act of 1970 (OSHA), and the public access provisions of the
ADA -- which will be discussed separately as well.

To evaluate comprehensiveness and effectiveness of the rights, protections, procedures, and relief
afforded to GAO employees under the laws listed in section 230(b), the study compares them
with those available to other legidative branch employees under the CAA. In addition, where
appropriate, the rights, protections, procedures and relief under the GAOPA and the eleven CAA
laws are compared with those applicable in the executive branch under civil service law and with
those afforded to employees in the private sector. Comments submitted by interested persons
were reviewed, summarized, and have been considered in the Board' s evaluations and
conclusions.

! Asoriginaly enacted, section 230 directed the Administrative Conference of the United States
(ACUY) to conduct the study and submit it to the Board of Directors of the Office of
Compliance, which would then transmit the study, together with the Board’s comments, to the
Congress and the instrumentalities by December 31, 1996. However, Congress amended
section 230 in November of 1995 to transfer responsibility for conducting the study from the
Conference to the Board. Section 309 of Pub. L. No. 104-53, 109 Stat. 538 (Nov. 19, 1995).

2 Section 230(c) of the CAA, 2 U.S.C. 1371(c).
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TITLEVII OF THE CIVIL RIGHTSACT OF 1964
(TITLE VII)

Substantive Rights

GAO and its employees are specifically covered by section 717, which is the provision of Title VI
generally applicable to federal sector employees.* Under section 717(a), “[a]ll personnel actions
affecting employees or applicants for employment” in covered agencies and offices “shall be made
free from any discrimination based on race, color, religion, sex, or nationa origin.” This
provision has been understood to prohibit retaliation against an employee for asserting rights
under Title V1.2

Regulations

The GAOPA provides that, as to discrimination matters, the PAB and the Comptroller General
exercise the authority of executive branch agencies for GAO employees. Accordingly, the
regulations of the Equal Employment Opportunity Commission (EEOC) expressly exclude
GAO from coverage.* GAO’s regulations establishing the GAO personnel management system
restate the language in the GAOPA prohibiting discrimination,* and also define prohibited
personnel practices, based on civil service law, to include discrimination *““as prohibited under
section 717 of [Title VII]” committed by a GAO employee with personnel authority.® In

42 U.S.C. 2000e-16. The coverage of section 717 includes employees and applicants “in
executive agencies as defined in section 105 of Title5” of the U.S. Code. GAO comes within
this statutory definition of an “executive agency.” The definition of an “executive agency” in
5U.S.C. 105includes. an executive department, a government corporation, and an
independent establishment. An “independent establishment” is further defined in 5 U.S.C.
104(2) to include: an “establishment in the executive branch” (with certain exceptions), and
GAO. (Thisdefinition does not mean that GAO isin the “executive branch” of government,
and, indeed, GAO is generally considered to be in the legidative branch.)

Furthermore, section 201(c)(1) of the CAA amended Title VI to include GAO, by name,
within the coverage of section 717.

2 See Tomasello v. Rubin, 920 F.Supp. 4, 6-7 (D.D.C. 1996); Ethnic Employees of the Library
of Congressv. Boorstin, 751 F.2d 1905, 1915 n.13 (D.C. Cir. 1985); Porter v. Adams, 639
F.2d 273, 278 (5th Cir. 1981).

? 31U.S.C. 732(f)(2); 29 C.F.R. 1614.103(d)(2).
4 4CFR.7.2().

4 C.F.R. 25(a)(1). This corresponds to the prohibited personnel practices defined in civil
(continued...)
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addition, GAO and the PAB have each issued regulations governing the administrative
processing of discrimination complaints.

Procedures

Administrative

With respect to anti-discrimination laws, including Title VII, the GAOPA withdraws GAO
from the jurisdiction of executive branch agencies, and divides regulatory authority between
the Comptroller General and the PAB. The GAOPA grants to the PAB the same authority
over “oversight and appeals matters™ as is exercised by executive branch regulatory agencies,
including the EEOC and MSPB.! GAO management exercises the same authority as executive
branch agencies have over them.

The GAO discrimination complaint process, similar to the executive branch agencies’
discrimination complaint process, is established under GAO Order 2713.2.2 A discrimination
proceeding at GAO begins with a mandatory counseling period, and may also include, with the
consent of the parties, a period of mediation, conducted by the agency’s Civil Rights Office.
After the counseling phase, the employee may file an individual complaint. Unless the Civil
Rights Office dismisses the complaint, it develops a factual record by conducting its own
investigation, including the collection of documents and testimonial evidence. (In the case of a
class complaint, an outside hearing officer develops a record and conducts a hearing as part of
the investigatory process before the agency makes its final decision.) After the investigation
(or hearing), the Comptroller General or a designee issues a final decision on behalf of the
agency. A reasonable amount of official time must be granted to an employee to participate in
a proceeding, respond to an inquiry by the Civil Rights Office, or prepare a complaint. A
GAO employee may designate another GAO employee as his or her representative, and that
representative shall also be granted a reasonable amount of official time for the same purpose.?

Appeal to the PAB. An individual may file a charge with the PAB General Counsel either
after a GAO agency decision has been issued on the complaint, or if more than 120 days have

> (...continued)
servicelaw at 5 U.S.C. 2302(b)(2)(A).

1 31U.S.C. 732()(2)(A).

The current version of the Order was issued on October 14, 1994, but GAO is circulating a
draft revision, dated April 23, 1996.

3 See GAO Order 2723.2, chap. 8, sec. 2, pages 27-28 (Oct. 14, 1994).
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elapsed since the complaint was filed.! The General Counsel conducts an investigation,
including gathering information and interviewing and taking statements from witnesses, refines
the issues where appropriate, and attempts to settle the matters at issue. Following the
investigation, the General Counsel provides the charging employee with a “Right to Appeal
Letter,” accompanied by a confidential statement of the General Counsel advising the charging
party of the results of the investigation.? Whenever the General Counsel finds reasonable
grounds to believe that the charging party’s rights have been violated, the General Counsel
represents the charging party unless that party elects otherwise.

In the case of a class complaint, a petition for review may be submitted directly to the Board,
following a GAO decision rejecting or modifying the class action, or after a final GAO
decision on the complaint, or if more than 180 days have elapsed, without a final GAO
decision. A formal adjudicatory hearing is then held, ordinarily before a single Board
member, who renders an initial decision, with appeal to the entire Board.® In the case of a
class complaint, the Board may choose to render a decision without further hearing, based on
the record of the hearing conducted under Order 2713.2.*

If an employee is affected by an appealable adverse action (defined as a “removal, suspension
for more than 14 days, reduction in grade or pay, or furlough of not more than 30 days
(whether due to disciplinary, performance-based or other reasons))””, which the employee
alleges was due to prohibited discrimination, the employee may elect to file a complaint of
discrimination with GAO or file a charge with the PAB General Counsel without having first
filed a discrimination complaint with GAO.

Other Avenues of Enforcement. An EEO violation committed by a GAO employee with
personnel authority constitutes a “prohibited personnel practice.” If information comes to the
attention of the PAB General Counsel suggesting that a prohibited personnel practice may have
occurred or is to be taken, the PAB General Counsel shall investigate and may recommend
corrective action to GAO or petition the PAB for corrective action, may initiate disciplinary
proceeding against a responsible employee, or (except in the case of a RIF) may request a stay

The PAB’ s regulations establishing procedures for discrimination cases are codified at 4
C.F.R. 28.95-28.101.

2 See4C.F.R.2811-28.12.

®  See4 C.F.R. 28.86 (hearings before non-Board members), 28.87 (hearings before Board
members).

4 4 C.F.R. 28.97(d).

By a GAO employee “who has authority to take, direct others to take, recommend, or
approve any personnel action.” 4 C.F.R. 2.5.
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from the Board.!

Additionally, any person or the PAB General Counsel may petition the PAB for enforcement
of a final PAB order, including a final PAB order involving unlawful discrimination. PAB
regulations provide that, upon receipt of a petition for enforcement, or of a report from the
PAB’s Solicitor indicating non-compliance, the PAB may initiate a PAB proceeding to
determine whether there was non-compliance, and may then seek judicial enforcement of its
order.?

PAB’s Oversight Authority. Under the GAOPA, the PAB exercises oversight authority over
the anti-discrimination program at GAO.® Such oversight includes requiring GAO to provide
to the PAB, upon request, various plans, reports, and statistics, reviewing and evaluating the
GAO?’s regulations, procedures, and practices in the anti-discrimination area. The PAB can
require GAO to make any changes it determines are needed due to violations or inconsistencies
with applicable anti-discrimination law.*

Judicial

Civil Action. Section 717 entitles executive branch employees, as well as GAO employees, to
file a civil action and request a jury trial if the complaining party seeks compensatory
damages.> Section 717 specifies that a civil action may be filed after a complaint has reached
one of four stages in the administrative processing of the complaint: (i) after 180 days from
filing the complaint with the employing agency if there is no final decision on the complaint,
or (it) within 90 days of receipt of notice of final action by the employing agency, or (iii) after
180 days from appealing to the EEOC if there is no final decision on the appeal, or (iv) within
90 days of receipt of notice of final decision by the EEOC.® However, there has been some
uncertainty how this provision applies to GAO employees whose right of appeal is to the PAB,
not the EEOC.

1 Seed C.F.R.28.130-28.133
2 Seed C.FR.28.88.

3 31U.S.C. 732(f)(2)(A).

4 4CFR.2891-28.92.

In any action brought under section 717 of Title VII, if acomplaining party seeks
compensatory damages under 42 U.S.C. 19814, subsection (c) of that section authorizes any
party to demand ajury tria.

6 42 U.S.C. 2000e-16(c).
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The circumstances under which a GAO employee may file a civil action in district court under
Title VII after having taken an appeal before the PAB were addresse